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RECENT CASES 41 

Principal and Agent — Liabilities — Contract Under Seal. — Van 
Dyke t. Van Dyke, 17 S. E. 582 (Ga.). — Held, that the rule that an undis- 
closed principal shall stand liable for the contract of his agent does not apply 
when the contract is a promissory note under seal. 

It is a settled rule of law that no one but a party to a sealed instrument 
can be sued thereon. Briggs v. Partridge, 64 N. Y. 347. But there is con- 
flict as to whether the sealed instrument can be disregarded and suit be 
brought against the undisclosed principal on an implied contract, in cases 
where the seal is not necessary as above. It was held, in Boerscherling v. 
Kotz, 37 N, J. Eq, 150, that it could not ; but the best considered cases hold 
otherwise \ Moore v. Granby Min. Co., 80 Mo. 86; Hitchcoxv. Moore, 4 Wend. 
385 ; and there seems to be no reason why the mere fact that an instrument is 
under seal, though it is not necessary as in the above case, should change the 
liability of the principal. Ktrshbor v. Bauzel, 67 Wis. 178. 

Railroad — Crossing Accidents — Contributory Negligence. — Yeaton 
v. Boston & M. R, R. 61 Atl. 52a (N. H.).—Held, that, where plaintiff is 
killed by attempting to cross in front of a train, his contributory negligence is 
immaterial if the company's servants, by the exercise 'of care, could have 
avoided the accident. 

As a rule negligence which contributed to the injury will prevent a re- 
covery. Chicago etc. R. Co. v. Dewey, 25 111 255; Young v. Old Colony R. 
Co., 156 Mass. 178, If defendant's acts are gross or willful contributory negli- 
gence is immaterial. Kans. Pac. R. Co. v. Pointer, 14 Kan. 37. The present 
case is an illustration of the stricter rule that is applied to railroad crossings. 
In case of negligence in failure to use signals, etc., the plaintiff's contributory 
negligence will prevent a recovery. Ga. Pac. R. Co., <v. Lee, 92 Ala. 262; 
State v. Me. Cen. R. Co., 77 Me. 538. While a similar amount of negligence 
in not using due care on seeing a person approaching a crossing will render 
plantiffs contributory negligence immaterial. Kean v. Bait. <S-» O. R. Co., 61 
Md. 154; Maryland Cent. R. Co. v. Newheur, 62 Md. 391. 

Torts— Charitable Organizations. — III. Cent. R. R. Co. v. Buchanan- 
88 S. W. 312 (Ky.). — Held, that where a railroad hospital association was incor- 
porated and supported by monthly assessments deducted by the railroad from 
the employes' salaries the railroad was not liable for the negligence of physi* 
cians of the hospital in treating a railroad employe. Hobson, C. J., Munn, J., 
dissenting. 

The rule is that those who furnish hospital accommodations and medical 
attendance, not to make profit thereby, but out of charity are not liable for 
the malpractice of the physicians or the negligence of the attendants they 
employ, but are responsible only for their own want of ordinary care in select- 
ing them. Glavin v. R. I. Hospital, 12 R. I. 411 ; Secord v. St. Paul M. cV» 
M. R. R. Co., 18 Fed. 221. The company has performed its whole duty when 
it has selected a proper and competent man. Van Tassell v. Manhattan 
Eye <S- Ear Hospital, 15 N. V. Supp. 620; McDonald v. Mass. Gen. Hasp., 
120 Mass. 432. But if the company conducts the hospital to derive profit 
thereby, it would be liable for the want of skill of its physicians. 1 She arm 
6V» Red/. Neg. See. 331. 

Trusts— Savings Bank Deposits.— Nicholas v. Parker, 61 Atl. 267 
(N. }.).— Held, that a savings bank deposit made by intestate in her own name 
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as trustee for another, she retaining complete control during her life, was in- 
sufficient to create a trust. 

The intention to or not to create a trust is the controlling element. Kelley 
v. Snow, 185 Mass. 288. Many courts hold that the mere deposit in trust for 
another without more raises an inference of a trust. Gafne/s Estate, 146 Pa. 
St. 49; Robertson v. McCarty, 54 N. Y. App. Div. 103. Others hold that 
some further act is necessary to evidence intent. Cleveland v. Hampden 
Sav. Bank, 182 Mass. no; Marcy v. Amazeen, 61 N. H. 131. Some jurisdic- 
tions go farther and hold that it may be a trust, even thongh the donor intends 
to retain control over it till his death. Martin v. Martin, 166 N. Y. 611; 
Miller v. Clark, 40 Fed. 15. But the general rule is that the reservation of 
the power of revocation negatives the intention to create a trust. Providence 
Sav. Inst. v. Carpenter, 18 R. I. 287. 

Wills — Undue Influence — Bradford v. Blossom, 88 S. W. 721 (Mo.). — 
Held, that undue influence may be inferred from facts and circumstances — 
from the relation of the parties and testator's mental condition. Brace, C. J., 
Marshall, J., dissenting. 

The widest range of evidence is permitted to show undue influence. Hey. 
nolds v. Adams, go 111. 134; Beaubien v. Cicotte, 12 Mich. 459. That influ- 
ence is not presumed to be undue which is acquired by affection, honest 
argument or persuasion, Re Snelling, 136 N. Y. 515, close relationship, charge 
and control of decedent's business affairs, presence of chief beneficiary when 
will was executed, Mackall v. Mackall, 135 U. S. 167, unless testator's free 
agency is destroyed. Schmidt v. Schmidt, 20 111. 191. To invalidate the will, 
undue influence must be intentionally exercised specifically to secure the tes- 
tament in question. Herster v. Herster, 116 Pa. 612. Unless the testator's 
mental capacity at the time of the execution of the will is questioned neither 
his prior nor subsequent declarations are competent evidence. In re Dono- 
van's Estate, 140 Cal. 390. 

Landlord and Tenant — Landlord's Lien — Possession of Crops. — Gkoks- 
bkck v. Evans, 88 S. W. 889. A creditor of a tenant attempted by execution 
to remove the tenant's crop from the premises of the landlord and it was 
held, that the landlord, by virtue of his lien, has such possessory rights in the 
crop of his tenant as to prevent its removal from the premises, and if re- 
moved, to maintain an action as to the right of property, in order to have the 
crop returned. 

A landlord's lien for rent is paramount to the lien of an execution creditor ; 
Tr avers v. Cook, 42 111 App. 580; or to a prior judgment Reddick v. Hutch- 
inson, 94 Ga. 675. There is a cause of action against the creditor of the lessee 
to the extent of the lessor's lien. Ward v. Gibbs, 10 Tex. Civ. App. 287 
Where a tenant's mortgagee converts the crop the landlord can maintain 
special action on the case for his lien for rent. Hudson v. Vaugharis Ejfrt< 
57 Ala. 609; Shepherd v. Taylor, 105 Ala. 507. Injunction is a proper 
remedy to enforce a landlord's lien upon property found upon the rented 
premises, as against execution creditors endeavoring to sell it to satisfy their 
debts. Click v, Stewart, 36 Tex. 280. A tenant may dispose of crops with" 
out consent of the landlord. Doremus v. Howard, 23 N. J. L. 390. 

Homicide — Cooling Time. — Franks v. State, 88 S. W. 923 (Tex..).— Held, 
that cooling time was a question of time in which the mind of an ordinary 



